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Therese M. Terlaje AN ACT TO ADD A NEW CHAPTER 10 TO DIVISION 1, TITLE 10, GUAM 12/15/20
Telo T. Taitague CODE ANNOTATED; TO ADD A NEW § 42A101(i)(20) TO CHAPTER 42A OF 2:03 p.m.
DIVISION 3, TITLE 7, GUAM CODE ANNOTATED; TO AMEND § 42A101(j)
430-35 (LS) OF CHAPTER 42A, DIVISION 3, TITLE 7, GUAM CODE ANNOTATED; AND,

TO REPEAL CHAPTER 10 OF DIVISION 1, TITLE 10, GUAM CODE
ANNOTATED; ALL RELATIVE TO MEDICAL MALPRACTICE IN THE
TERRITORY OF GUAM.
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KAMARIN

I MINA'TRENTAI SINGKO NA LIHESLATURAN GUAHAN
2020 (SECOND) Regular Session

Bill No. 430-35 (LS)

Introduced by: Therese M. TerlajeW
Telo T. Taitague %

AN ACT TO ADD A NEW CHAPTER 10 TO DIVISION 1,
TITLE 10, GUAM CODE ANNOTATED; TO ADD A NEW
§ 42A101(i)(20) TO CHAPTER 42A OF DIVISION 3,
TITLE 7, GUAM CODE ANNOTATED; TO AMEND §
42A101(j) OF CHAPTER 42A, DIVISION 3, TITLE 7,
GUAM CODE ANNOTATED; AND, TO REPEAL
CHAPTER 10 OF DIVISION 1, TITLE 10, GUAM CODE
ANNOTATED; ALL RELATIVE TO MEDICAL
MALPRACTICE IN THE TERRITORY OF GUAM.

BE IT ENACTED BY THE PEOPLE OF GUAM:
Section 1. A new Chapter 10 is added to Division 1, Title 10, Guam Code
Annotated, to read:

“CHAPTER 10
MEDICAL MALPRACTICE PRE-TRIAL SCREENING ACT.

§ 10100. Title.
§ 10101. Legislative Statement.
§ 10102. Definitions.

§ 10103. Mandatory Medical Malpractice Pre-Trial Screening.
§ 10104. Standard of Care.
§ 10105. Medical Malpractice Pre-Trial Screening.




§ 10106. Application of Guam International Arbitration Law; Decision shall

be Final and Binding.
§ 10107. Mediation.

§ 10108. Applicability to Government of Guam and Its Agencies.
§ 10109. Applicability to Small Claims.

§ 10110. Effect of Chapter.

§ 10111. This Chapter to Prevail.

§ 10100. Title. This Chapter may be cited as the Medical Malpractice Pre-

Trial Screening Act.

§ 10101. Legislative Statement. / Liheslaturan Gudhan finds that P.L.. 21-

43, also known as the Medical Malpractice Mandatory Arbitration Act, raises the

costs of medical malpractice litigation to prohibitive amounts. Such financial

barriers can prevent those who have suffered medical malpractice injuries from

seeking justice and reparations.

However, [ Liheslaturan Guahan also recognizes the unique medical climate

on Guam, where there has always been a shortage of medical practitioners. It is not

our intent to drive these numbers lower, but to find a fair and balanced solution for

all parties involved.

The history of medical malpractice legislation on Guam is lengthy. originating

with Bill No. 441 in 1975, also known as the Malpractice Claims Mandatory

Screening and Mandatory Arbitration Act. Bill No. 441 was found unconstitutional

and struck down in the 1984 court case Awa v. Guam Memorial Hospital Authority,

finding "1t impossible to construe the Act so as to give effect to its contradictory and

incomplete provisions." In 1991, the Committee on Health, Ecology, and Welfare

found that the medical malpractice problem had reached crisis levels in recent years.

In an effort to lower prohibitive medical malpractice insurance premiums, Bill No.




O© 0 3 O W K~ W N o~

N NN N N N N N M e e e e e e e
N SN U A WD = DO O NN N NN WD = O

325 was introduced by the 21st Guam Legislature, which then became the Medical

Malpractice Mandatory Arbitration Act that stands today.

The goal of any legislation addressing medical malpractice claims should be

as follows: (1) to prevent the filing in court of actions against healthcare providers

for liability in situations where the facts do not permit a reasonable judgement of

malpractice: and (2) to make fair and impartial the proceeding of such claims that

are, or reasonably may be. well-founded.

It 1s, therefore, the intent of [ Liheslaturan Guahan to find and enact such

legislation.
§ 10102. Definitions. For the purposes of this Chapter:

(a) Arbitration means any arbitration pursuant to the Guam International

Arbitration Law (Chapter 42A, Division 3, Title 7, of the Guam Code Annotated).

(b) Arbitral tribunal means a sole arbitrator or a panel of arbitrators selected

pursuant to the Guam International Arbitration Law.

(¢c) Claimant means the patient, his relatives, his heirs-at-law or personal

representative pursuing a claim, or any third party or other party pursuing a claim

against a health professional or healthcare provider.

(d) Defendant means the health professional or healthcare provider defending

a claim pursuant to this Chapter filed by a claimant.

(e) Malpractice means any tort based on healthcare or professional services

rendered or which should have been rendered by a healthcare provider or a

healthcare institution to a patient.

(e) Healthcare Provider 1s a person licensed to practice any branch of the

healing arts including but not limited to, optometry, nursing, chiropractic, dentistry,

medicine and surgery, physician assistants, podiatry, psychology., osteopathic

pharmacy, physical therapy, acupuncture, speech language pathology. audiology,

respiratory therapy., nutritionist/clinical dietician, cosmetology, and veterinary
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medicine, a licensed medical care facility and all officers, employees or agents

thereof acting in the course and scope of such person’s employment or agency.

§ 10103. Mandatory Medical Malpractice Pre-Trial Screening.

Any claim for damages for personal injury or death on account of alleged

medical malpractice of a healthcare provider shall be submitted to medical

malpractice pre-trial screening pursuant to the terms of this chapter.

§ 10104. Standard of Care.

The prevailing standard of duty, practice, or care by a reasonable physician in

the same field practicing medicine in the community at the time of the alleged

malpractice shall be the standard applied in the pre-trial screening.

§ 10105. Medical Malpractice Pre-Trial Screening.

Immediately following receipt of a complaint involving medical malpractice,

the Superior Court of Guam or the District Court of Guam (Court) shall seal the case

and refer the matter to a Magistrate Judge for Pre-Trial Screening.

Within twenty (20) days after service of a Summons and Complaint, the

defendant(s) shall file an Answer and serve it upon the plaintiff(s) or their attorney

The Answer shall identify any defenses then known to the defendant(s). If a

defendant fails to file an answer, then the plaintiff or plaintiffs may proceed in

default against such defendant.

A Pre-trial Screening shall be conducted promptly upon notice in writing to

all parties and their counsel. The Pre-Trial Screening shall be held in camera.

Testimony of witnesses may be taken remotely by telephone, videoconference or

any other electronic means.

The Magistrate Judge shall decide, after consideration of medical records and

medical care facility records, contentions of the parties, examination of x-rays, test

results and treatises, whether:
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(1) The evidence supports the conclusion that the defendant or defendants

failed to comply with the appropriate standard of care:

(2) The evidence does not support the conclusion that the defendant or

defendants failed to meet the applicable standard of care:

(3) There 1s a material issue of fact, not requiring expert opinion, bearing on

liability for consideration by the Court or jury, which issue of fact shall be identified

in the opinion;

(4) The conduct complained of was or was not a factor in the resultant

damages.
If the Magistrate Judge finds that the evidence supports the conclusion that

the defendant(s) failed to comply with the appropriate standard of care and that the

conduct complained of was a factor in causing damages to plaintiff(s), the Magistrate

Judge shall proceed to set a monetary settlement value on the claim, distinguishing

between economic and noneconomic damages.

The opinion reached by the Magistrate Judge shall remain sealed for thirty

(30) davs: however, the Court may order the opinion sealed temporarily or

permanently upon agreement by the parties if a trial is not pursued.

Either party may pursue their right to a jury or a non-jury trial within 30 days

after the Magistrate renders its opinion by notifying the court of the party’s intent to

proceed to trial.

The opinion and findings of the Magistrate Judge shall be admissible as

evidence in the pending Superior Court action brought by the claimant, but such an

opinion shall not be conclusive and can be refuted given admissible conflicting

evidence.

§ 10106. Application of Guam International Arbitration Law: Decision

shall be Final and Binding.
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Parties may, at any time by mutual consent and pursuant to any agreed upon

terms and conditions, submit their dispute pursuant to the Guam International

Arbitration Law provided for in Chapter 42A., Division 3. Title 7, of the Guam Code

Annotated. The decision of an arbitral tribunal involving a medical malpractice

dispute submitted in accordance to the Guam International Arbitration Law shall be

final and binding.
§ 10107. Mediation.

Parties may, at any time by mutual consent and pursuant to any agreed upon

terms and conditions, submit their dispute to Mediation pursuant to the provisions

of Chapter 43A, Title 7, of the Guam Code Annotated.

§ 10108. Applicability to Government of Guam and Its Agencies.

Claims against the Government of Guam and its agencies are governed by the

Government Claims Act. Thus, this chapter does not apply to claims against the

Guam Memorial Hospital Authority or other healthcare institutions established by

the Government of Guam.

§ 10109. Applicability to Small Claims.

A Claim against any defendant for $10.000.00 or less, or any subsequently

amended Small Claims Statutory limit, shall be exempt from this Chapter if filed

with the Small Claims Division.

§ 10110. Effect of Chapter.

This chapter may apply to any claim that accrues before the date that the

chapter becomes law, at the election of any party.
§ 10111. This Chapter to Prevail.
The provisions of Chapter 32 of Title 5, Guam Code Annotated, entitled,

Deceptive Trade Practices - Consumer Protection Act, shall not be applicable to this

chapter and to the extent any of the provisions of this chapter are inconsistent or
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conflict with the provisions of the Deceptive Trade Practices - Consumer Protection

Act or any other provision of law, the terms of this chapter shall prevail and control.”

Section 2. A new § 42A101(1)(20) 1s added to Chapter 42A of Division 3,

Title 7, Guam Code Annotated, to read:
“(20) Medical Malpractice.”
Section 3. § 42A101(j) of Chapter 42A, Division 3, Title 7, Guam Code

Annotated, 1s amended to read:
“(j) This Chapter 42A shall not affect any other law of Guam by virtue of

which certain disputes may not be submitted to arbitration or may be submitted to

arbitration only according to provisions other than those of this Chapter 42A

Section 4. Chapter 10 of Division 1, Title 10, Guam Code Annotated, is
repealed.:
“CHAPTER10
MEDICALMALPRACTICE—MANDATORY-ARBITRATION
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