
EDWARD LEAR, ESQ.
Problem solver who has practiced law in CA for 
30+ years
Have solved legal problems in Guam in past 
Chair of Blue Ribbon Commission for CA State Bar 
to analyze effectiveness of laws
Arbitrator/ Judge pro tem
Hired by Guam health care provider community to 
facilitate a solution; I was not hired to advocate a 
position
Here to provide perspective 



OVERVIEW OF BILL 112-36

§10101 Legislative Statement



OVERVIEW OF BILL 112-36
§10105 Medical Malpractice Pre-Trial Screening
• Begins after the filing of a complaint 
• Referred to Magistrate Judge for Pre-trial Screening
• Answer must be filed within 20 days
• Pre-trial screening will be conducted before a 

Magistrate Judge with witnesses able to testify 
remotely 

• Magistrate Judge will decide after review of 
testimony, medical records, x-rays, test results, 
treatises 



OVERVIEW OF BILL 112-36
§10105 Medical Malpractice Pre-Trial Screening
• Magistrate Judge determines: 

• Whether evidence supports malpractice 
• Whether there is a material issue of fact 
• Whether the conduct was/was not a factor in 

the damages 
• If Magistrate Judge finds malpractice, will set a 

monetary value 
• Magistrate Judge’s decision is sealed for 30 

days 



OVERVIEW OF BILL 112-36
§10105 Medical Malpractice Pre-Trial Screening
• Either party may pursue a trial within 30 days 

after the opinion 
• The opinion is admissible in trial but is not 

conclusive and can be refuted 



OVERVIEW OF BILL 112-36
§10109 Applicability to Small Claims 
• Any claim for $20,000.00 or less may be 

brought with the Small Claims Division   



§10110 EFFECT OF CHAPTER

The bill applies retroactively to 
any claim.   
• Will lead to a flood of litigation 

against doctors for medical 
malpractice claims without 
regard to a statute of limitations 



PROBLEMS WITH BILL 112-36
THE COURT NOT CONSULTED
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PROBLEMS WITH BILL 112-36
FROM THE CHIEF JUSTICE



PROBLEMS WITH BILL 112-36
REVIEW PROCESS 
Review by Magistrate Judge does not occur until after
a legal complaint has been filed

• Must report lawsuits to insurance 

• Increases case load of judiciary by requiring double 
review of medical malpractice cases 

Magistrate Judge initially decides case.  There is no 
involvement by a neutral medical professional.  



PROBLEMS WITH BILL 112-36
REVIEW PROCESS 
Even if the Magistrate Judge finds a case is not 
supported, there is nothing that disincentivizes 
plaintiff from continuing with litigation

• Previous bill provided that plaintiff would be 
responsible for fees, costs, etc. if his/ her recovery 
did not exceed 40% of the arbitration award 

No cap on how much may be awarded by Magistrate 
Judge or after a trial  



PROBLEMS WITH BILL 112-36
MALPRACTICE RATES WILL 
INCREASE

§More malpractice claims
§Before, arbitration required serving of 

claim on doctor but not a filing in 
superior court.  Bill 112 allows plaintiff 
to file lawsuit first, then seal it.  The 
lawsuit will be reported to insurance 
carriers in a way that it was not required 
to be reported in the past bill. 



PROBLEMS WITH BILL 112-36
DOCTORS WILL NOT PRACTICE IN 
GUAM

§MMMAA incentivized doctors to practice 
in Guam and led to an increase in the 
number of doctors in Guam 
§Doctors chose to “come home” instead 

of stay on the mainland 
§Small claims cases under $20,000.00 can 

be brought without any screening



PROBLEMS WITH BILL 112-36
PATIENTS WILL SUFFER 
§ Doctors will be unwilling to provide patient care that falls in any way 

outside their practice areas for fear of malpractice suits.  Many doctors 
submitted letters stating that they would no longer treat patients with 
the input of specialists and would send patients off-island to see 
specialists for fear of being sued for malpractice.  

§ For instance, adult neurologists accessible to them to help provide 
care to their patients as there are no pediatric neurologists on 
island to see these patients. 

§ Doctors will be more conservative in terms of what treatment they 
provide 

§ Increased patient costs 
§ Reduced access to specialty care will mean referrals to specialists 

off-island 



PROBLEMS WITH BILL 112-36
WILL AFFECT MORE THAN DOCTORS

§The Bill affects all “healing arts” 
professionals:
§Nurses
§Veterinarians
§Chiropractors 



PROBLEMS WITH BILL 112-36
MEDICAL COMMUNITY NOT 
CONSULTED BEFORE BILL 
PROPOSED

Healthcare practitioners have spoken out at 
length regarding their objections and concerns 
to the Bill.  Proponents of the Bill have not met 
until recently with the medical community to 
discuss their objections and concerns with the 
Bill.  



SOLUTION

1.Notification of Grievance by 
alleged victim

20 days to respond
2.Mediation
3.Arbitration
4.Trial de Novo


